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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate

authority in the following way :-

M/s. Piramal Enterprise Ltd Ahmedabad
arfla s?gr rig€ st{ f anf sf If@earl al ar@la f=#Ra war a TY

"ffcp'ffit:-

0

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be a·ccompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs j.Q,. 0/­
where the amo_unt of service tax & interest dem~nded & penalty levied is~,l\!12"•1\,\\;,,,
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant ~e".~ust.Ja .-, · e;?
bench of nominated Public Sector Bank of the place where the bench r rel#@ et$z ct8 =':. 3,
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(ii) ~~ <Jir f<r,l\,l ~- 1994 <IS) IOT'[[ 86 (1) 'f> 3@'T<I 3Jq\ef
~ P!lll-Jlq~, 1994 er;' frrll"l-J" 9 (1) er;' 3TctlTTf R'c:11'fuf 1:ITTB 'C[f{.'tl'- 5 B 'cfR >lfclm B cCf
a ahf vd U# arr fr 3rt # fez srf at nu{ et swat frzf
2ft afeg (Gr ya mfr , itf) sit n fin r zmzur@raw1 ar rail6
Ro, 2, a±f # f and6Ra ea a 1rag # zrzra «Rizk a aifha a
WR cfi q rgiaa at mi, anu # l'fflT 3TR wnm 7n uifna s at4 I ffl cpl={

t agi q; 1 ooo / - ~ ~ 6l<TT I elf hara t i, an ft l-!"rT 3TR WITTIT 1fllT ~
"WfC! 5 l4 IT 50 lg d m 'ITT ~ 5000 / - ~ ~ 6l<TT I rgi hara 6l it, ant ht
l'fflT 3TR wnm +ta if nu; so Gara znw Ir & cIBt "WfC! 10000 /- ~~ 6l<TT 1

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrm1,:r~,1994 dt enT 86 er;' 3TctlTTl' ~ cpl" ~ er;' "CJre cCf Gt aft­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

af9ea ±Ra ql #r zrea, sen zrca vi arz r@ta mm@raw i1. 2o, q cc
t'51Rtlccl cputh:1°.s, ~ .=f<R', 3lt'5l-l&lcsllG-380016

0 The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(iii) fa4ta rf@rRrra,1994 dl err s t sq-rrrii vi (2) # 3fcf1ld 3741 ala
Alll-llqc1''i, 1994 cfi FlWf 9 (2) 3fc7lTTf frrmft, i:pp:f ~.-tr.-7 at Gr aaft qi Uva +rel
3TT<J'I~.. ~~~ (3l1frc;r) cfi ~- #Rezii (0IA)(Urimfr uf irfr) 3ITT ·3m
3I7gr, err / 3I7gal 37ITT an i€ta sure zyea, 3r4l#la mrzuf@raw at 34aa aa
fer ea gg sr?r (olo) 6 4f urn sf I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. I Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zrenrigitf@rd urn,au zyea sf@err, 197 al grf u~-1 cfi 3@l"@ Rmffif fcp-c:
3IR T 3Ir yi em qfearl a 3rat IR R 6 6.50 / - tf"ff cnT .-llllJ IC'l lJ ~ Rc1Jc
°C'1"llT lfAT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v4tr zycn, 6Tr yen vi ara art#t1 zrznf@raw1 (rff@4f@) Para4), 1ss2af
gi 3rt if@r mmai at a[faa a Pr#i cB1 3lR 'lfr _RfR~ fcITT:lT ulTdT % I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tr Qrca, ctr 35uT era v paras 3r@#tr u1f@raswT (aft4) h If 3rqai h macai *
Me4hr3ur rca 3f@1fr#, &yy Rtrt 3en h 3iai fa#zr(gin-2) 3ff1f2rm 2«g(2ery 8st izn
29) Raia: e.e,cry 5it #6 far 3ff@1fez1a, r&&y fr nr 3 h iairara at aft ara#ra. zrr
~ c!?r "JI$ qa-fr5a aar 3#far &, ra fa zr err a 3iaua sa t 5rt ar#t 3f1m;,rf t<r ™
araluv 3if@art

h#ctr 3euT ranviarah 3iariia" ;i:rm fcfiv "Jf([?'' "Jl~ Qr@rc;r t -
(i) '<.lm 11 gr ~~ ~'l.frfu=rm
Cii) ~ Jim c1?r m "JI$ ~ mw
(iii) rd srm fr1ara4 h fezra 3ira &zr m

> 3mit qr zr fa gr err hman fa#tr (Gi. 2) 31f0fr, 2014 h 3Gar qa f#ft
.3-fCfR;frl!"~~ m:ra.=r fcmru'l.frc:r ~~ 3i;;ff "Qcf 3fCfR;r cfi1"~~MI

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

i:::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the ·
commencement of the Finance (No.2) Act, 2014. · ·

4(1) <aif #,s3nr hu 3rft uf@rswr haar si gr 3rrar greennUs
Rafa zt at an fu arr Qrca h 1o% 4maru 3it srgiha zus Rafa lasvsh
10% rraru fr 5r raft
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

0

0
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ORDER IN APPEAL

M/s. Piramal Enterprises Pvt. Ltd., Plot No. 19, SEZ- PHARMEZ ,

Sarkhej- Bavala Highway ·8A, Village Matoda, Taluka- Sanand, Dist­

Ahmedabad (hereinafter referred to as 'appellants') have filed the present

appeals on 28.03.2016 against the Order-in-Original number SD-O4/REF­
31/AK/2015-16 dated 29.01.2016 (hereinafter referred to as 'impugned

orders') passed by the Asst. Commissioner, Service Tax, Div-IV, APM Mall, .

Ahmedabad (hereinafter referred to as 'adjudicating authority');

and in domestic operation before adjudicating authority therefore claim was

rejected by adjudicating authority. However point of unjust enrichment was

not accepted bu adjudicating authority.

2. Appellant has filed refund claim of Rs. 3,02,945/- under notification

No. 12/2013-ST dated 01.07.2013. Appellant has shared specified services

received by them between authorized operation in SEZ and OTA and hence

0 c_laim was restricted in terms of para 3(iii)(b)(ii). Moreover appellant has not
maintained proper account of receipt and use of common services and claim

was hit by unjust enrichment under section 11B of CEA, 1944. Further

appellant could not quantify the exact service used in authorized operation
!

0-

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 28.03.2016 before the then Commissioner (Appeals-II) wherein it

is argued by appellant that-
I. Para 3(iii)(b)(ii) of 12/2013-ST dated 01.07.2013 Is applicable only if

the appellant have any OTA unit and common taxable service are

being received and utilized by both SEZ and OTA unit.
II. Service tax paid on specified services that are common to the

authorized operation in SEZ and in operation in OTA unit is distributed
among SEZ and OTA unit as per manner prescribed under rule 7 of

CCR. For distribution turnover of SEZ of authorized operation during

relevant period is taken. In present case there is no OTA unit hence

rule 7 of CCR will not apply.
III. LOP , DTA clearance from SEZ is also a part of SEZ operation as per

section 2C read with sub-section 9 of section 15 and section 4(2) all of
SEZ Act, 2005 and condition(v) of para 2 of LOP/LOA datedg3»
23.05.2008. •%Es"">

IV. DTA operation from SEZ unit allowed under LOA and appellant•~{~,; 'i(}
having DTA unit , the service tax paid on services received and ifjltgede a· • 3i
mn DTA can be allowed as refund. ·a;a:retrr
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4. Personal hearing in the case was granted on 17.09.2016 and Shri Vipul

Khandhar, CA, on be half of appellant appeared before me. Shr Vipul
Khandhar reiterated the grounds of appeal and also stated that adjudicating

authority has allowed the refund for period October 2014- March-2015 and

has denied for earlier period April 2014- September 2014.

6. Notification 12/2013-ST dated 01.07.2013 replaces the earlier 0

5. I have carefully gone through the facts of the case on records;

grounds of appeal in the Appeal Memorandum and oral submissions made by
i

the appellants at the time of personal.

notification of 40/2012-ST. This notification is issued to claim service tax
exemption on services received by a unit located in SEZ or developer of SEZ
and used for authorized operations. In case the services are wholly used for

the purpose of authorised operations, SEZ unit or Developer may claim ab­

initio exemption from payment of service tax. In case the services are not

wholly used for the purpose of authorised operations, exemption from
service tax would continue to be available by way of refund of service tax
paid on specified services. In case of common services wherein such services
have been used both for SEZ and DTA units, service tax is allowed to be

distributed to such SEZ unit under Input Service Distributor Invoice to claim
refund. Such service distributed should be in the approved list of services of

SEZ unit.

7. For following (i) and (ii) types common services (utilized in OTA and

SEZ ) Condition No. 3(III)(a) of notification No. 12/2003-ST is applicable.

(I) the specified services that are not exclusively used for authorised

operation, or
(ii). the specified services on which ab-initio exemption is admissible

i but not claimed, shall be allowed subject to the following procedure

and conditions, namely:­

Condition No. 3(III)(a) is that services should be distributed amongst th
SEZ Unit and the DTA unit (s) in the manner as prescribed in rule 7 of th
Cenvat Credit Rules. For the purpose of distribution, the turnover of the SE
Unit shall be taken as the turnover of authorised operation during th
relevant period. I find that rule 7 of CCR is for distributing services utilized in
different units of service receiver and for said purpose said receiver is

0
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required to take service tax registration of ISO. ISD is required file service
· ,

tax return. Appellant has neither produced and evidence of such ISO

registration and evidencing the distribution services as per rule 7 between
DTA unit and SEZ unit. This notification does not cover the cases where
there is no own OTA unit of SEZ unit holder and where part service is

diverted to other OTA unit.

7 .1 Further condition No. 3(III) (b) is that the SEZ Unit shall be entitled to

refund of the service tax paid on the amount distributed to it in terms of
Condition No. 3(III)(a). Also A proper account has not been maintained for
receipt and use of services for which exemption/refund is claimed in terms of

'
condition 3 (iv) of notification No. 12/2013.

·O 7.2 I find that appellant has not produced any evidence to establish that

service in respect of which refund is claimed· is used only for furtherance of

authorised operations in the SEZ as required under explanation added after

clause (e) of the notification 12/2013-ST. Even if the appellant work out the
exact ·quantum of services utilized in authorized operation of SEZ then also
refund is not grantable as he has not dealt the common services as per rule
7 of CCR. There is no provisions in notification to bifurcate the input service

tax of common service between OTA unit and SEZ unit on turnover

proportion. I find that refund is not admissible for non compliance for

Condition No. 3(III)(a) read with Condition No. 3(III)(b) and condition 3 (iv)

read with clause (e) of para 3 said notification No. 12/2013.

o 8. Appellant has produced previous Refund OIO dated 31.03.2016 and

09.06.2016. Appellant contention that refund was allowed for previous
period does not hold good for present case as it is stated that for that

proper accounting of receipt and utilsation of services was maintained.

Further it is stated that conditions of notifications were satisfied.

9. Moreover in said previous OIO adjudicating authority has taken OTA

sales as authorized operation of SEZ which is not correct in view of
explanation added vide Notification No. 7/2014-ST dated 11.07.2014 after
clause (e) of para 3 of the notification No. 12/2013 as "A service shall b.
treated as used exclusively for the authorised operations if the se/)(,11;,:./:!;1-
received by the SEZ Unit or the Developer under an invoice in the naKJ

d

such Unit or the Developer and the service is used only for further

authorised operations in the SEZ."
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10. Further appellant contention that DTA operation from SEZ unit allowed
under LOA therefore refund of tax paid on services utilized in DTA operation
is to be allowed is not tenable as no where in act or rule it stated that input

credit/exemption/refund is allowable for services utilized in such OTA

operation. OTA operation may or may not be allowed as per SEZ Act/rules. I

find that refund is allowed as per clause 3(e) of notification No. 12/2013

which specifically restrict exemption/refund only for service used for
furtherance of authorised operations in the SEZ. In the .said explanation of
clause 3(e) of said refund notification 12/2003-ST, the words "for the

purpose of this notification ...... operation in SEZ." are used which means that

refund is allowed only for authorized operation in SEZ only. DTA operation

may be well within ambit of authorized operation as per SEZ Act/rule but

services utilized in such OTA operation are not eligible for exemption/refund

as per said refund notification 12/2003-ST. In view of above I conclude that
refund of services used in OTA allowed in previous OIO is in contravention of

said clause 3(e) and therefore appellant relying on previous OIO is of no use

to them.

11. In view of above, I upheld the OIO and appeal filed by the appellants

is rejected.

12 3r4lanai zarr z #r a{ 3r4at ar fart 39la at# faszu nar l

12.

terms.

ATTESTED

The appeals filed by the appellant stand disposed off in above

37721#l (3r4ta -I
3

0

jya.%&.}re»
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
M/s. Piramal Enterprises Pvt. Ltd.,

Plot No. 19, SEZ- PHARMEZ ,

Sarkhej- Bavala Highway SA,

Village Matoda, Taluka- Sanand,

Dist- Ahmedabad

Copy to:

1)

- 2)

3)

4)

5)

6)

7)

The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, service tax, Ahmedabad
The Additional Commissioner, C. Ex, Ahmedabad
The Dy./Asst. Commissioner, Service tax, Div-IV, APM Mall, Ahmedabad.

The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.

Guard File.

P.A. File.
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